Dtjfoue, Levy, Ma r x & Lucas 
Attorneys at Law 



William G Ditto ub iisti in fib; 
Leonahd B. Levy 
E»wyw F. Mahx 
William M Lucas. Jel 



Natiomax Bajste or Oommekge Btfiuottro 



New Orleans rone 



July 22, 1968 



AIRMAIL 



Mr. Harold Weisberg 
Rte. 7 

Frederick , Maryland 21701 

In Res Dr. Carlos Bringuier vs. Gambi Publications, 

Inc., Harold Weisberg and Dell Publishing Co., 

Inc. - Civil Action 68-1153 - Our file 2898 

Dear Harolds 

Pursuant to your request I am enclosing herewith copy of 
memorandum of authorities filed with the court on behalf 
of Gambi and Dell. Please bear in mind that you have never 
been served in this proceeding in any manner. 

I again wish to remind you however, that there is a possi- 
bility that the plaintiff will now attempt to make service 
upon you there in Maryland and even more likely will attempt 
to make service upon you personally if he learns of your 
presence in New Orleans. 

I know that you will advise me promptly as to any documents 
or papers whatsoever that are received by you in this matter. 
Meanwhile, rest assured that I shall continue to keep you 
advised. 

Thanking you for your cooperation and with very best regards 
I am, 



Yours sincerely, 




William M. Lucas, Jr. 



wml, jr/d 
encl. 
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Ui;z» STATES DISTRICT COURT FOR TOE 
EASTERN DISTRICT OF LOUISIANA 
aOT OFLEAltS DIVISION 

DR, CARLOS BRX^GUILR s 

VS , i 

GAM'rtI PUBLICATIONS, ISC. s 
KAROLD TOISSKKG, and! 

DLLL PUBLISHING CO , 4 IRC, : 

: : : ; ; : : : : J z : : T ti r ; i ; 5 i S : ' l i 

HLliQHAiviD Uzi OP AUTHORITIES OR &BTJALF OF CAMS! 

rc:LLXCMio!*s, icc* and dall publishing ccl < ivic* 

Zi.c oppo sitio n g to pisrjisn t 

MAY 10 PLi-ACi: T HD COURT: 

Plaintiff s&eks -bo have this Honorable Court enter an 
or cor of dismissal cf the c options a proceeding v^Lthoxrt 
projjjdic|3__ as to plaintiff , Or* Carles brinyuiar. 

Rule- 41 , Dismissal cf Actions, of - the Federal Rule 3 
of Civil Procedure relate in provision ia) (1) to voluntary 
dismissal by plaintiff or by stipulation and (2) to 
voluntary dismissal by order of court. 

Counsel for defend ante von Id not agree to stipulation 
of disuiss&I and plaintiff eh go a not to voluntarily dia™ 
vdss : for , since there has already been one dismissal of 
this identical suit in the United £ bates District Court, 
a second disr.deoel Mother than by order of court) voubl 
operate as an abjudication upcis the la so r its under too 
p r o v lei one of E v let 41 (a) * 

Since plaintiff has chosen to proceed under the 
previsions of Rule 41(h) , it is respectfully submitted 
tlist it is within the sound discretion of the court vith 
hue regard to thfc rights of all parties to debarring 
v*li other or r.ot this action nhouldi ha dismissed on plaintiff’s 
motions and if so, on vhab terra it should bo «. 
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FACTUA L CO xSZm^&TQXS : 

Counsel for defend ants: respectfully suggests that 
tbu following: facts should be taken into consideration by 
the court in connection with plaintiff’s motion to dismiss 
this action without prejudice 

(I) Plaintiff" Initially filed the 3 area action ayainet 
the same defendants on Kay 5- 156? (ho* 6 7~S 4$ , Section -yfe 
United States District Court) * The court is routes ted to 
take judicial notice of the record in that proceeding con- 
taining no less then forty- three (43) documents (including 
pleadings , Interrogatories , m tiono r affidavits , rG^ooranda r 
oppositions to motions, orders, minute entries end jufeo^nta) 
The aforesaid action oppeered to culminate on August 1 4 v 15:"? 
when judgment of dismissal wss signed by the court, however * 
In March , 13G3, plaintiff r-.ttcr :pte£ to effect service on 
defendant/ hare Id Weinberg (without surr:ons being served } and 
filed a '"Motion to Bet Aside JuTynent of Dismissal and re- 
instate Suit" , Pursuant to vino to entry of date March SO, 

0 ,. **e t i cn o T: p lei n t i f f to s e t a a 1 de j ud g "■ ent of die ™ i os a 1 
end reinstate suit was denied by the court in pro coo ding 
To* 67-S4SL in addition to the pi codings in proceeding 
■b, 57-64B, there wore three (?) separate court sppoarancs* 
-Or ^tarings not including Incident el scatters such os motions 
for tension of 

(2) The tire expended on behalf of defendants. Do 11 
and Gnvbi in the nioreoaid proceeding w&s moot significant 
and resulted In expenses being incurred cn the part of t ho 
said ta-fendants, both In taros of costa and attorneys* fees „ 

( 3 ) On April 26 , 102* the plaintiff filed the 

1 dor hi ca l suit against the II a chic c. I parties seeking the 
i don ti-tai relief In torn devil Ifeoriet Court for the Perish 
c:-I Or loons * That action whs c-ohcoqucfntly removed to this 
honorable Court, Thu record will reflect the time and off orb 



t-COL'C ft 3# OOT16 thO CbahtSlSC; C?f this £GCt>nd action Oil 

behalf of £ef endtants * teabi and Dell * 

plaintiff seaXi: to dlnrisc , apparently in order 
,ttat he tey file the &ar,aa evdt again in the staW Coart 
nr. a other- pt to effect, service in a proper itiennor . hut, 
if plaintiff is in gooS faith , he con' attempt to ccro 
d^f active service in the inshnni procooding no readily "3 
ho can in o now pre-eoedin ; in the he. a to Coorb (which ho can 
be reasonably certain will be rcr-orco to the Federal Co-art 2 . 

j: c f ■:. nu :o f s f G ; tit i orb D o 2 21 b ae i cc 1 ly s con i t th ft 
following argument to thin ccnorcblc Court* 

Pursuant ho i^enoranio': of &u thoriti.es previous ly 
£:cbr;itt3C, the jane rent of the united states Dietrich Court 
for the Western Dietrich of Louisiana of dote , Ancnn t li.. 
id 5 7 is r<ss juciier-ca, siiice in both proceed in ye th^ parti or 
are identical, the olein, is identical , the alleged cause of 
notion is identical and th-i attested service of pro coco in 
identical, bhc question of jurisdiction end of validity of 
service of process were litigated cad contested bn two on the 
parties in the initial net ion r a eel tiny in a jrfyrvr.t irv 
for or of defendants die discing pl&bntl if hi action- the 
plaintiff did not appeal pursuant to mile 73 but ol acted 
instead to file a mv orit, dial at Iff ooebs to have another 
c a %r : t c f or i y 1 :- 1 ci 1 j\ ir i : •; ■ 4 t i obi o n no t in bh o c a p a a 1 by o f a n 
. : ■ p pe 1 1 a to hr lb u n n 1 an d eve • : r • ?. 1 o z > i re- a d y 1 1 \ :i s tin y j r f y: ■:, ;:. t 
hocae pn ths sera fcctn , involving the scitb parties and 
;;- r \ so ntino tb e o ;::ro is c; re- o ^ f. r ;r f to f ■ andante re J 3 poet so 3 ly 
merit that tor first cons i lor: :hbon is whether the judgment 
-'.: August 14 1 19 o 7 is res jcCAr.ntm If the court deed dec 
1 1 \ t-.h o a f i i r;;. :-; til re th r r - a i s j r ;•. . .■■ t o \\ : *\\r a 7 1 x as j ttr i c a t o i : : 

- - h-:: • ■: r C c u r t t: t i i: ; . 7 . ; ■■: .', : r :. ; 1 1 o rr t * -7i\ .o i G s no h &3 h & c- n :;• ; : i .:■ 

’■■■r.Lrfcd i\nd ic he- be rao-rcr. on Toly 17, 1967. >t ir; r -■■■:; per t- 
drily snbrittef that plaintiff ahco:.: : not be* olloncd ho bin: i 
nic unit wit’, -.out prejudice to ovoid o ri: lira" on the rch 
;■ ' :. Jior.to point only to trio- anoroor orit nod bo f n-cud wrtb ;h 



issue again. 



Alternatively, should this honorable Court conclude 
that plaintiff can dierdss tie action Respite the previous 
history thereof and despite the clear legal implications of 
vha t is taking place, then at the very least, he should not 
be permitted to do so at da fondants 1 expense * Under Rule 
412 (a) {2} the court hoc the right to dismiss an action "upon 
such terras and conditions as the court desns proper n . 
Accordingly , the court is urged to consider the expense to 
which defendants hsva boon exposed by the proceedings thus 
far and if plaintiff persists in his desire to dismiss with- 
out prejudice and if the court is inclined to grant plaintiff T s 
notion , then plaintiff should bo caused to bear the expenses 
involved therein and incurred, by defendants. 

AUfhORI'TI £&? 

In the case of huge IP jirdt yn _ Lo ll J& ^ Howell^ Comp any 
299 F . 2d. 430 ( 19 £ 2 } f the in i ti a 1 sui t b r ou gh t i n a C ir cu i t 
Court in the City of it. Louis was removed to the United 
States District Court and subsequently , the plaintiff volun- 
tarily dismissed the action, two days prior to the? dismissal 
the plaintiff filed a second cation in the Circuit Court of 
the City of St. Louis, Thereafter this second action was 
removed and thereafter plaintiff dismissed tba suit. Dismissal 
of the second case vas made prior to the District Court’s 
ruling on defendant's notion to dismiss on jurisdictional 
grounds and insufficiency of service of process, a. third suit 
was filed through now counsel, no attempt being made to with- 
draw the dismissal of the second action and to reinstate it. 
defendant again removed to the rede:: cl Court. The court 
reviewed the pur pose of Rule. 41 as well as the two dismissal 
exception contained in two rule* The court he lew 

[: Professor Moore has stated i&e purposes of 

R u 2c 41 in 5 M o o r o ’ s 7 ■: : : c v a 1 P r a c t i cs , {2d L ct . ) . 

S 41.02 r p. 1007. 



-5“ 



purpose of the first sentence of Rule 
41(a) {1} is to facilitate the voluntary 
disrdssal of an- action , but safeguard abuse 
9-:L^i5:... it5? application"" to 
an a.:. : __ .j_ _' J ' ctsV ' * •" " 

hs to the purpose of the two dismissal exception, 
ho states at & 41.04, pp. 1014-1015; 

vA- « = The principle of that exception is 
found in s one statutes, and was applied in 
law actions by the federal courts under the 
Conformity Act- Che cess with which a volun- 
tary dismissal ray be secured in the early stage 
or an action under hole 41(a) £1) nsde this 
provision practically necessary to u r event an 
unreasonable- tnje of dismissal* * 

■A Sr r k 4- £ 

'dacl the plaintiff proceeded in the second suit 
under _ (a) (2), the' court, if it 'thought plaintiff 
should have bean alleged to dismiss without 
prejudice/ wo a Id have grunted dismiss a I upon ouch 
to-rms and conditions as it thought proper, The 
court rcugnt hays based such t‘.?r?r.r cn tiic ’SXpc?ice 
to T tici t;d d; .. 3 . ' ..y ^. ' tdd'pl^T^uTif *0T' T 

rfnr-flfOh * Moore's refer el rr«c tice , ~T2cI . 

f 41.06- p- 10 2 :> . 'He fondant; arust have been put 
to substantial ohpense in the first suit and 
very probably incurred a greater expense in the 
second suit. The District Court - in passing cn 
a motion for dinniorrl of the second suit without 
prejudice. Slight well 'have tab on into consideration - 
in firing the terns and Conditions , the rotter of 
re inburs erect to the do fondant for the defendant hs 
forced expenditures in the two suits ^ emphasis 
supplied) . 

In the case of ^^£i^^J2yannrivid Company v. McGhee, 

317 ? „ 20* 235 (1563), appellant,- trie defendant below, 
sought review of tha trial court’s order fixing the terms 
r-'h conditions of dismissal of a hep licence action .While 
holding that a voluntary diovisrol by Order of court of tor 
an initio! voluntary dismissal of the sar.a sr.it by pot ice 
■:. mn no t bar th e f i 1 :. n c c. i a th i x d a 0 i t , th e 1 o \ r court * s 
eu-ard of e::p cnees ana attorney’s iron was uphold. Thu court 



,r ££^92?™ ..^hnn, JlP at 

rtrr..n.._f??, 5i;.r.. ■ 5 ’hij v rr -..Ph- euch_ disci r sals even by' court 
£nx~~h anrlc the::.:* is no proof so digits! rirnrer, 
the ware repetition of such occurrence cay. In and 
or itself, baeorc &© cey.rt*£si ye I y prejudicial as 
:~? if Tr-t-g leh* ""ved^' bf b - — : : nn h.xh rvon cure r- ora 
x . z ..^.9_f' ; f:!ir;br —is nlor-:; with countless bldo fhtn 
truer ti on -ally called v.-.p.r-n to underpin our concepts 
C 4. re s a ;« oye'u: 1 c no c s snei X u i r n c n s , < ; J o or i S 2 . to 1 1 to n r oc n s s 
ox sound discretion of tha trial court, as 41(a) CO 
says, 'as the court feera proper. J 

; T :. r .9 P _ rnnt - . j..’ ' ( l 1 7- 'v O •: : : :.; :‘j d i t. p r C -7 -■ u r th a t 

rule ■. :". i>crr the m vr rf the c nn v?e ] Ic. t i on Ly 
pziyin g yi s f plus a reasonable 



... jjj. 



attorney* *3 foe / but 'he a lac deemed It props r that 
plaintiff be all oaad to hiring yet another suit 
ope n iaak i n g 0 itch p ayno n t + ’ : { Imph as i s supp 1 i oc; ) 

COH C LgglOI-ifS: 

On the ?ea$is of the for a going authorities^ it is 
respectfully subrdttoc that plaintiff should not be permitted 
to dismiss without prejudice-, too action no? pending. It is 
within thu iiound discretion of the court to refuse to grant 
plaintiff's motion* It would appear that It Is plaintiff 1 c 
intention to rarely file araother suit lor the avowed purposes 
of curing e defect which ecu bn as easily cur ad in the pro- 
ceeding presently pending sis by the filing of a nev; suit* 
fin co judgment of July I 1 f IP 'll Is re 3 judicata as to the 
issues hero presented and cinco that judgment should bo given 
effect by both dtetc end Psdhral Courts f no useful purpose 
vail! be served by not ad 3 uiicuti ng the h Issue in the present 
proceeding - 

this case is not In an curly stage of the proceefirg- 
hut rather hao been extensively argued and the legal issues 
have boon extensively briefed * Pi rip tiff should not* with 
complete immunity *■ be permitted to continue the litigation 
in the face of a prior eric ting judgment by dismissing the 
current litigation end proceeding with additional litigation 
without bearing the cent end capons no of the litigation 
pros u n tly pondi rs •-.; = .•• c c or di ng iy , it i e re a p a ctful ly s ■ 10 ■ A . ittecs 

tut this? '•• on o rjjto 1 a C or r t s h on 1 d. 0 cir/ p lain ti f f * o mo 1 1 -on to 
elcrlsa without prejudice, or alternatively, should cast 
plaintiff for coots era attorneys' foes incurred by it in 
1. 'i v: do ton sc of th o 11 hi ; 0 tic: * w~:x i oh *> I ti. stiff c o" . r s ■■:? cl-; ~* to 
disodss. 

n •: o 1 : o •:; Z " u X ly 3 ui >a-i t to d j 
luytUP, t-i ■/;■:, ytiy % Sit: c^f 

OiOTj” 'rrr xufforar 

IOCS ;:at*a Trank of Co:-^rc“- :■.!?/;. 
: ; :■ 0 r I o ens , t c u i 3 i an n 7 0 1 12 
J :m Ic.ph one 5 2 1 - 5 ill 
' tutor neys for C nr-, b 1 h> fa J I cat i or; : • 
Inc., and toll Publishing "h>, 
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I hereby certify that a copy of the above and boro™ 
^oiav axsascrandutsi of authorities has toon served on Nestor 
Morquc^-Diao, Esq. and Herbert C* Parker, III, l-sc;. , Counsel 
of P.ooord for Plaintiff, by delivering by hand to their 

office, 53? Gravior Sites t , ;n ow 0 r la a m , Louisiana, 

^gw Orleans , ucuisiona * July 16 tb , 1968. 
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